
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

WESTERN DIVISION

R.O.C.C.O.L.

Plaintiff

v. Civil Action No. 3:95CV021-D-A

UNITED STATES ARMY CORPS OF ENGINEERS,
NORTHEAST MISSISSIPPI REGIONAL SOLID
WASTE MANAGEMENT AUTHORITY, THE 
MISSISSIPPI DEPARTMENT OF ENVIRONMENTAL
QUALITY, AND THE MISSISSIPPI 
ENVIRONMENTAL QUALITY PERMIT BOARD

Defendants

MEMORANDUM OPINION

Plaintiff Regional Organization of Concerned Citizens Opposing Landfill, Inc.

("R.O.C.C.O.L."), pursuant to F.R.C.P. 65, moves the court for a Temporary Restrai ni ng Order

("TRO") and Preliminary Injunction ("PI") against defendants seeking to enjoin them from

proceeding with the application for, recommendation of, or granting of site permits for the

l andfi l l  proposed by defendant Northeast Mississippi Regional Solid Waste Management

Authority ("the Authority") near Walnut, Tippah County, Mississippi.  The motion requests

that the court enjoin the aforesaid proceedings until such time as plaintiff is able to present

its complaint against defendant U.S. Army Corps of Engineers ("the Corps") for revocation

or modi fi cati on of a rel ated wetl ands permi t previ ously granted to the Authori ty by the Corps

pursuant to the Section 404 of the Cl ean Water Act. (33 U.S.C. § 1251, 

review of the record in this cause, the court is of the opinion that plaintiff' s motion is not well

taken and the same will be denied.



FACTUAL BACKGROUND

This case involves the construction of a municipal regional solid waste landfill in

Ti ppah County, Mi ssi ssi ppi .  The Authority has been attempting to procure the necessary

permits to begin construction.  The membership of plaintiff R.O.C.C.O.L. consists of citizens,

l andowners, homeowners and taxpayers of Ti ppah County who wi l l  al l egedl y be adversel y

affected by the proposed construction of a landfill.  Plaintiff' s present motion was filed in

conjunction with a lawsuit challenging § 404 wetlands permit issued by the Corps to the

Authori ty at an earl i er date.  The suit charges that the § 404 permi t was i ssued wi thout publ i c

notice or hearing and without consideration of substantial facts indicating the major effect

of a proposed landfill sedimentation pond on wetlands in the county.

The record reflects that the Mi ssi ssi ppi  Envi ronment Qual i ty Permi t Board ("the Permit

Board") was to review the Authority' s permit applications at its regularly scheduled meeting

on February 14, 1995.  The permi ts sought by the Authority are state permi ts as opposed

to the nati onal  § 404 wetl ands permi t whi ch forms the basi s of the l awsui t menti oned above.

Plaintiff' s attorney, Ronal d W. Lewi s, requested the Mississippi Department of Environmental

Quality ("DEQ") delay presentation of applications to the Permit Board on the basis of the

al l eged probl ems relating to the § 404 wetlands permit.  By letter dated February 10, 1995,

DEQ attorney, Trudy Fisher, deni ed the request and i nformed Mr. Lewi s of hi s opportuni ty

to address the Board pri or to the i ssuance of the permits.  Apparentl y, Mr. Lewi s chose not

to pursue that opti on.  The Permi t Board met on February 14, 1995, and by unani mous vote

issued to the Authority permits necessary to construct and operate a regional solid waste

landfill in Tippah County, Mississippi.  The permits issued were a solid waste operating
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permit, a Nati onal Pollutant Discharge Elimination Systems ("N.P.D.E.S.") stormwater permit

and a N.P.D.E.S. pretreatment permit.

On February 14, 1995, the day the Permi t Board met and i ssued the permi ts appl i ed

for by the Authority, plaintiff filed this motion seeking to enjoin the Permit Board from

issuing the same.  The DEQ and Permi t Board have responded to the present motion

cl ai mi ng that the moti on i s now moot because the Permit Board had already i ssued the

permits that form the basis of plaintiff' s motion.  Alternatively, defendants argue that, even

i f the Moti on for TRO was not moot, pl ai nti ff has an adequate admi ni strati ve remedy whi ch

it is required to exhaust before seeking this extraordinary relief.

DISCUSSION

On February 14, 1995, plaintiff filed its motion for temporary restraining order and

preliminary injunction seeking to enjoin defendants from proceedi ng i n any manner with

application for, recommendation of, or granting of site permits for the landfill proposed by

the defendants i n Tippah County.  As argued by defendants, pl ai nti ff' s moti on i s now moot.

Joe D. Brown, Chairman of defendant Permit Board, stated in his affidavit that the Permit

Board i ssued the permi ts requested at i ts regul arl y schedul ed meeti ng on February 14, 1995.

As such, plaintiff' s requested relief is moot and the motion will be denied on this basis.

Although, it is this court' s opinion that the motion is now moot, the court is compelled to

discuss the alternative issues of the necessity of exhausting administrative remedies and

abstention.

Defendants also contend that the plaintiff has an adequate administrative remedy

whi ch must be exhausted pri or to pursui ng l i ti gati on.  The undersi gned agrees.  In response
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to this motion, defendants outlined a comprehensive statutory and regulatory plan utilized

by the State in determining construction and operation of landfills.  As discussed in

defendants'  brief, the environmental statutes and regulations of Mississippi are administered

by three separate entities with specific and different responsibilities -- the DEQ, the Permit

Board,  and the Mi ssi ssi ppi  Commi ssi on on Envi ronmental  Qual i ty.  Onl y the DEQ and Permi t

Board will be discussed below.

The DEQ is charged by statute with the overall responsibility of conserving,

managi ng, devel opi ng and protecti ng the natural resources of Mi ssi ssi ppi .  Mi ss. Code Ann.

§ 49-2-7 (Supp. 1994).  The DEQ serves as an admi ni strati ve capaci ty to the Permit Board

in drafting permits that compl y wi th state and federal regulations and are protective of health

and the environment.  See, e.g., Miss. Code. Ann. § 17-17-27 (Supp. 1994).  The Permit

Board is exclusively authorized by Mississippi law to issue, modi fy, revoke or deny permits

for the construction and operation of landfills.  Miss. Code Ann. § 49-17-28 (Supp. 1994);

See  Miss. Code Ann. §§ 17-17-1 through 17-17-63 (Supp. 1994) .  A comprehensive

administrative process for appearing before the Permit Board to challenge the application

for permits is found in Miss. Code Ann. § 49-17-29.  Mississippi law provides aggrieved

parties with the opportuni ty to request an evi denti ary heari ng and present arguments to the

Permit Board even after permits have been issued.  The court is of the opinion that plaintiff

must exhaust admini strati ve remedi es before proceedi ng i n thi s court.  Pl ai ntiff has not done

so in the present case.

Finally, the court finds that it should abstain from acting on plaintiff' s motion in order

to avoi d i nterference wi th a compl ex state l aw scheme whi ch governs the constructi on and



     1 Abstention under Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1979)
may also be appropriate here.  Under Younger and its progeny, abstention is appropriate
where "assumption of jurisdiction by a federal court would interfere with pending state
proceedings, whether of a criminal, civil or even administrative character."  
Faith Outreach Church v. Morales , 986 F.2d 962, 966 (5th Cir. 1993).  However, in light of
the availability of Burford, this court need not rely on 
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operation of landfills in the State of Mississippi.  The United States Supreme Court has

established four separate areas in which a federal court should abstain from the federal

constitutional questions presented in a complaint and should allow the controversy to

proceed in the first instance in a state forum.  The court is of the opinion that Burford

abstenti on would be most appropri ate i n thi s case.  

S. Ct. 1098, 87 L.Ed. 1424 (1943). 1

from exercising its jurisdiction when it can "avoid interfering with a ' complex state regulatory

scheme concerning important matters of state policy for which impartial and fair

administrative subject to expeditious and adequate judicial review are afforded.' "  

Ferris, Inc. v. Baltimore County, Md. , 774 F.2d 77, 79 (4th Cir. 1988)(quoted in Front Royal

& Warren County I ndus. Park Corp. v. Town of Front Royal

cert. denied,     U.S.    , 112 S. Ct. 1477, 117 L.Ed.2d 620 (1992)).  Burford abstention is

particularly appropriate in cases involving the interpretation and application of state and

local land use laws.  See  Browni ng-Ferri s

of state landfill laws warranted Burford abstention).

In applying Burford to the case at hand, the court is convinced that abstention is

proper.  Mississippi statutes and regulations contain a regulatory scheme governing the

operation of landfills and the statutes reflect a state policy of closely monitoring landfill
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operations.  Clearly, the operation of sanitary landfills and other solid waste disposal units

is heavily regulated by the State of Mississippi, and issues surrounding the operation of

those sites are very sensitive, politically and otherwise.  Any decision by this court on

plaintiff' s claims would necessarily depend upon the application of state statutes and

regul ati ons whi ch are pecul i ar concerns of state governments.  Based upon the foregoi ng,

the court finds the principles favoring Burford abstention are present and, therefore, will

abstain from any action in this case.

CONCLUSION

  The court holds that the motion for a temporary restraining order or preliminary

i nj unction is now moot because the permi ts whi ch the pl ai nti ff sought to enj oi n have now

been issued.  Alternatively, the court finds that there is an ongoing state administrative

process in which plaintiff may challenge the Permit Board' s decision to issue landfill permits

to the Authority.  Plaintiff has an opportunity for adequate and fair administrative review

which must be exhausted before proceeding in this case.  Lastly, in applying the principles

of abstention under Burford, the court is of the opinion that it should avoid interfering with

ongoing state administrative proceedings and therefore shoul d abstai n from any action in

this case.

An order in accordance with this memorandum opinion shall issue this day.

THIS      day of February, 1995.
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United States District Judge
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Defendants

Pursuant to a memorandum opinion issued this day, it is hereby 

1)  plaintiff R.O.C.C.O.L.' s motion for temporary restraining order and preliminary

injunction is not well taken and, the same is hereby 

ORDERED this      day of February, 1995.

                                                
United States District Judge


